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“It is true that, by reason of some extravagance springing rather from the nature than from the 

mind of man, it is sometimes necessary to change certain laws. But the case is rare; and when 

it happens it requires the most delicate handling; much solemnity ought to be observed, and 

endless precautions taken, in order to lead the people to the natural conclusion that the laws 

are most sacred, since so many formalities are necessary to their abrogation”. 

(Montesquieu, in Persian letters, 1721) 

 

 

 

 

 

 

“I should apologize, perhaps, for the style of this bill. I dislike the verbose and intricate style 

of the modern English statutes (…) You however can easily correct this bill to the taste of my 

brother lawyers, by making every other word a “said” or “aforesaid” and saying everything 

over two or three times so as that nobody but we of the craft can untwist the diction, and find 

out what it means”  

(Thomas Jefferson, 1817) 

 

 

 

 

 

 

“If you make ten thousand regulations you destroy all respect for the law.” 

(Winston Churchill, 1949) 
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Introduction: Why this Handbook? 
 

Both Parliament and government are faced with a stream of legal and regulatory decisions of 

long-lasting effects. It is crucial that the transition from old to new legal system proceeds 

smoothly, to avoid creating legal gaps and uncertainties.  

To this aim, it is crucial that any drafting of legislation is preceded by a clear identification and 

analysis of the problem to handle. 

This handbook is not about discussing what could be the most appropriate public policy for a 

given sector, it is merely presenting policy makers and legal drafters some useful tools they 

can use to conduct an active process of “learning by doing” to carry out their obligations.  

It contains a number of planning and writing checklists which have been included throughout 

the guide. By asking questions, these checklists are designed to support you in all stages of the 

planning, writing and redrafting throughout the legislation making process. 

Developing rigorous laws and regulations is challenging, especially when a country is engaged, 

like Mozambique, in the broad transformation process aimed at improving transparency, 

strengthening a democratic Rule of Law and promoting a business-friendly legal environment, 

a prerequisite for attracting foreign and national investors.  

In civil law countries (Romano-Germanic Law), as it is the case in Mozambique, the same 

officials often together formulate policies and draft legislation. This handbook is meant to assist 

them in carrying out these duties. It is also about helping policy makers to get more involved 

in the law-making process, from the definition of the objectives of any piece of legislation till 

their arrangement in legal normative instruments. 

The quality of laws and regulations, as well as their general effectiveness of the new regulatory 

systems, is of immediate concern for both economic and democratic development. Regulations 

that generate onerous, or impractical red tape may worsen rather than improve public welfare 

by reducing public cooperation and increasing administrative costs. 

Whereas some laws may be directly implemented without the need for secondary legislation, 

most need detailed, unambiguous implementing regulations (sometimes of different tiers – 

decree, ministerial order, even administrative circulars specifying some of the provisions for 

the sake of a uniform application of the statute by the civil service throughout the country). 
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Therefore, while the pace of legislative activity remains dynamic, the focus of reform should 

also include the development of more fully-developed regulatory systems, in which the 

processes as the making of secondary regulations (such as government decrees and ministerial 

orders), implementation, compliance strategies, and public consultation receive more 

attention1. 

Furthermore, policy makers and legal drafters should always consider, before starting to think 

introducing new legislation, whether new or amended norms are – or aren’t – the most 

appropriate solution to a given situation. Sometimes, even the best drafted regulation may 

worsen rather than resolve (or to the least have no positive impact on) a problem. 

 

Finally, because legislation is to be implemented mostly by the private sector and individual 

persons who will have to abide by the norms and procedures ordered by the government, 

modernizing legislation can only result in effective improvements for the country when 

together the civil society components (private sector businesses, citizens, communities and 

their organizations) have their say in the legislation making process. 

 

*            

This handbook is primarily designed for policy makers and legal drafters, in both Government 

and Parliament.  

The objective of this handbook is to provide guidelines and support to public officials for each 

step in the making of legislation, from formulating a policy vision to finalizing the draft of a 

legal normative instrument.  

This is a handbook which can also be used as a reference guide. But, as it is built on the 

extensive literature of policy research, consultation paper writing and publishing and legal 

drafting techniques, it could also be the basis of training courses on consultation paper writing, 

public consultation best international practice and legislation drafting. 

                                                 
1 In this regard, a legal normative instrument defines any written rule or collection of rules prescribed under the 

authority of the state or a sub-national public entity, defining the principles and regulations established for the 

country or a community by the relevant authority and applicable to the people, persons, groups of persons, 

businesses, organizations, and/or administrations, whether in the form of legislation, or administrative procedures 

and policies recognized and enforced by a judicial decision. 
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It is also addressed to professors and students of the Faculty of Law of Mozambique [Eduardo 

Mondlane University Law Faculty, Maputo], and the Mozambican Legal and Judicial Training 

Institute. 

 

It is also meant to assist all actors, whether in the private or public sector, who are willing to 

make the Law in Mozambique a vector of the promotion of the Rule of Law in the country.  
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How to Use the Handbook: The Necessary Steps from Law Making to Law 

Drafting 
 

The Oxford English Dictionary defines the Rule of law as "the principle whereby all members 

of a society (including those in government) are considered equally subject to publicly 

disclosed legal codes and processes”. 

In a Rule of Law State, making legislation is a process which starts with an idea, usually 

initiating in the government, and ends with the enactment or promulgation of a legally binding 

instrument, whether a law or a regulation.   

Good legislation requires: 

 

A preliminary phase 

 

1. A perceptive identification of the problem 

2. A careful review of the most appropriate ways for the government to address the 

problem, including the “zero option” [i.e. government action is either unnecessary or 

even undesirable] or alternatives to legislation [informative campaigns, incentives, 

education …] 

3. Some consultation within the government, and in close partnership with those who will 

be mostly impacted by the proposed solution to the problem. 

 

B.  Public consultation 

 

1. Once the government has decided that legislation is the most appropriate answer to the 

perceived problem, it should first develop and publish a “consultation paper” which is 

meant to provide a basis for further consultation and discussion with interested or 

affected groups and allows final changes to be made before a Bill is formally presented 

to Parliament (law, resolution allowing government to regulate by decree-law), or a 
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draft regulation to the Council of ministers (decree-law, decree), or the minister 

(ministerial order)2. 

2. The consultation paper enables other departments in the government, as well as citizens, 

private sector organizations and firms and other civil society organizations, to provide 

their opinion on the relevance of the proposed legal instrument, and on its possible 

content and key provisions. 

  

C. Careful Legal drafting and final consultations 

 

Based on the feedback from the initial public consultation, the relevant ministry (or the 

Assembly) will start the proper drafting of the proposed legal instrument. This will entail 

(besides the role of the Ministry of Justice for the “harmonization” of the text): 

1. Providing a full-fledged draft of the proposed legal normative instrument 

2. Drafting together with the draft legal normative instrument an Explanatory Note giving 

a reference to the sections of the draft instrument, and point out concisely the effect of 

each provision and the necessity or reason for its enactment or promulgation 

3. Conducting a regulatory & budgetary impact assessment of the draft: these assessments 

will appraise the value and quality of the draft and identify the needs for reform of other 

legal procedures and norms in the legal system. They will also highlight the strictly 

redistributive impact of proposed government intervention and establish precisely who 

wins, who pays and how much 

4. Publishing the draft instrument, together with the supply of the attached documents, for 

additional consultation. 

 

*      * 

 

                                                 
2 Policy papers are often referred to in more developed countries as “White papers” or “command papers”. They 

may include a draft version of the law/regulation. Green papers may precede the white papers. Green papers are 

merely consultation documents produced by the Government, with the aim to allow people to give the ministry 

feedback on its policy or legislative proposals. Best international practice, and available resources would tend to 

recommend for Mozambique a combined approach. 
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This handbook is meant to accompany and guide you in each phase of the legislation making 

process.  

Its recommendations are based on best international practice, tailored to the reality of the 

making of legislation in Mozambique. It is the opinion of this handbook that the essential 

elements for the making of legislation should ideally be regulated by law. Not only is this the 

most powerful means by which reforms can be carried out, but it may be the only sure way by 

which a single set of standards can be set to bind both Government and Parliament. Those 

provisions can be amplified by secondary instruments, such as Standing Orders, made by 

Government and Parliament separately to deal with matters that are of separate concern to 

them. 

Nonetheless, it should be highlighted that all procedures and techniques developed in this 

manual are fully compatible with Mozambican actual laws and regulations, and in line 

with the orientation of its Government to promote good governance, transparency and 

increasing involvement of interested or affected groups in public consultation during the 

legislation making process.  

This handbook sponsors a standardization of the steps and format in the making of legislation. 

It has not escaped the attention of the authors of this paper that the workforce available in 

departments to develop legislation is scarce.  

But appearances to the contrary, introducing a clear delineation between policy development 

(Phases A and B) and legislation drafting (Phase C), and developing consultations during the 

legislation process is not time-consuming. Instead, in most situations it might even expedite 

the whole process. 

Undoubtedly, drafting legislation in emergency may sometimes be required, when facing an 

unexpected situation (e.g. application of safety measures in case of an upsurge of an epidemy, 

epizootic).  

But most of the time unexpected events leading to the need for new or amended regulation can 

be averted by a proper monitoring of a sector, or of a cross-cutting issue. In this regard, the 

Assembly of the Republic and its committees may provide a meaningful contribution. 

Then, following a methodical process of identification of a given situation, and examining the 

various ways and means to address it, will be conducive to swift legislation drafting: it’s easier 

to write about something you completely understand! 
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Last but not least, envisaging the alternatives to legislation may end up in policy makers opting 

for more rational ways to handle a given problem. 

 

The readers of this manual may read it from beginning to end. Policy makers and legal drafters 

may also wish to refer directly to a specific page or chapter, this book being intended as a vade 

mecum.   

 

It should be brought to the attention of all readers and users of this manual that the Assembly 

of the Republic, together with the government, is considering passing a “Law of Laws” that 

would make the phases discussed in this handbook mandatory.  

Meanwhile, the straightforward practical implementation of the recommendations provided in 

this book by policy designers and legal drafters may help the government and the legislature 

fine-tune the provisions of the draft law and adjust it to the national reality.  





 

Title I – Consult on Policy Before You Start Drafting Legislation 
 

  

Chapter 1 – Legislation Must Remain Scarce 
 

Good regulation is fundamental to a well-functioning economy and society.  It protects the 

community, business and the environment.  Conversely, regulation that is unnecessary or 

poorly designed can impose significant cost on business, community and government through 

inefficiencies due to the time taken to understand, comply with and enforce these regulations.  

This has the perverse result of lower efficiency and profits for business, unwarranted 

constraints and procedures on the general public, higher prices for consumers, and greater 

administration costs for government.    

The “rule of scarcity” in legislation making plays a large role in the process of persuading 

citizens, communities and private sector to abide by the Law.  

Legal traditions in many developing countries may mean that considerable emphasis is placed 

on dealing with social, economic and administrative issues through legislation (primary or 

secondary), the so-called "command and control" approach. Conversely, many developed 

countries attempt to limit the volume of their legislation by wider use of alternative devices. 

Excessive regulation may be counter-productive since people will tend to overlook 

unnecessary regulations and will as a consequence tend to neglect over time even those that 

really matter for the individuals as well as to the community.  

Moreover, too many laws and regulations may lead to uncertainties and inconsistencies. When 

a matter is legally determined in several instruments (what is sometimes necessary), which 

definition and which legislation should be applicable in courts when ruling on a cross-cutting 

issue?  

Drafting and passing legislation may be used as a way to tackle a problem if the government 

recourses to regulation only when absolutely necessary. However other alternatives should 

always be contemplated. And anyhow, when legislation is being considered the right answer 

to an issue, then this issue needs to be carefully identified and analyzed first and foremost. 
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In principle, the preparation of legislation is best conducted in two stages: policy development, 

which means a clear policy vision, followed by the formulation of the legislative text ("law 

drafting") to give effect to the policy adopted.  

 

A. Defining a clear policy vision 

 

Legislation is about reflecting a clear policy, not a result of a short-term trouble. It should be 

proactive, not reactive. 

The policy vision of a country determines the mid- and long-term objective of its government; 

it is decided through fair elections by the country’s elected representatives, together with 

constant interaction with the civil society.  

It encompasses all commonly accepted principles, which are shared with all actors in the 

society.  

These principles dictate the behavioral guidelines within the country. They express the 

community values, norms and ideals, which make up a nation: a stable community of people, 

formed on the basis of a territory, economic life, and a psychological make-up manifested in a 

common culture. Through the establishment of a policy vision the government aims to organize 

the society as a whole and establish solid regulations.  

Hence, legislation should not be only be comprised of an intricate system of laws and 

regulations, but it should instead be used as a long-lasting set of guidelines and rules to convey 

a clearly understandable framework, according to which one should react when faced with 

various external and internal developments.  

Sound legislation cannot be developed alone without considering the global economic, 

political, social and cultural environment, and the national development goals.  

A clear long-term vision of where the government policy intends to lead the country will help 

formulate legislation that is consistent and in line with its objectives. 

The vision should not only be focused only on the collective, but it should also be directed 

towards the benefit of every person, entity or group in the society, while remaining equitable 

and unbiased.  
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A good vision of the overall objectives, a correct balance between the needs of the society as a 

whole and those of its individual components can help reduce complexity when making 

legislation. 

Keeping a clear understanding of the global policy vision in making legislation requires a 

constant coordination and interaction between all branches of the State: legislature, executive 

and judiciary. It implies also that, at department level, policy advisers and legal drafters work 

closely together.  

And even when legal drafters combine their responsibility with that of policy advisers, they 

should unquestionably conduct full policy design before any legal drafting, to ensure all 

alternatives to legislation are carefully considered to address the problem they have to address. 

 

In civil law systems (Romano-Germanic law), the functions of policy development and 

legislation drafting are generally undertaken by the same official or group of officials, most of 

them being lawyers, though in consultation with other impacted ministries.  

A benefit from using an experienced legal drafter is that, during the drafting phase, he or she 

is often able to design policy refinements which will enable greater certainty and practicability 

to be achieved in the normative requirements of the legal text. In such circumstances, however, 

there is tendency to concentrate on producing a legal draft instrument which is based more on 

the own knowledge or experience of the drafter rather than upon a thorough appraisal of the 

true problem and of local needs and circumstances. 

Such an approach results too frequently in drafts where policy objectives are overlooked. 

Officials draw heavily upon legal precedents, including those from other countries, with little 

consideration for their suitability for local conditions. It is only after the draft is completed (or 

more seriously after the draft has been made law) that policy shortcomings become evident.  

Not only does this waste the time of the working groups, the government and the Parliament, 

who may have to start all over again or attempt to remedy the undesirable effects in secondary 

legislation (thus incurring the risk of adding inconsistencies to ineffectiveness), together it 

delays the institution of necessary legal change and may damage the confidence of those 

concerned in this area of law.  

In order to mitigate those risks, before considering legislation the most appropriate way to 

address a problem, certain key questions should be addressed, as:  
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• What is the precise nature of the problem to be dealt with, and what are the policy 

objectives for its resolution?  

• What are the possible options for giving effect to the desired policy and which of 

these is to be preferred?  

• Could the favored option be realized through non-legislative means rather than 

legislation?  

Before any decision is made on the need to draft a legal normative instrument, setting the policy 

objectives and final decisions whether to endorse the answers to these questions rest with those 

holding political office (i.e. the minister and, ultimately, the Council of Ministers and the 

Assembly of the Republic).  

OECD countries3 have found that the quality of their legislation can be greatly enhanced if 

certain issues are specifically addressed at the policy stage. The OECD Council has 

recommended that the following questions should always be asked when regulatory action is 

under consideration.  

Most are key policy questions that, properly, should be settled before any legislation is 

prepared. They may need to be asked with respect to each of the possible policy options in 

order to determine which is to be preferred. 

 

                                                 
3 The Organization for Economic Co-operation and Development (OECD) is an intergovernmental economic 

organization with 36 member countries describing themselves as committed to democracy and the market 

economy, founded in 1961 to stimulate economic progress and world trade. 

 

https://en.wikipedia.org/wiki/Market_economy
https://en.wikipedia.org/wiki/Market_economy
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OECD REFERENCE CHECKLIST FOR REGULATORY DECISION-MAKING 

(Recommendation adopted by the OECD Council, March 9, 1995) 

1. Is the problem correctly defined?  

2. Is government action justified?  

3. Is regulation the best form of government action?  

4. Is there a legal basis for regulation?  

5. What is the appropriate level (or levels) of government for this action?  

6. Do the benefits of regulation justify the costs?  

7. Is the distribution of effects across society transparent?  

8. Is the regulation clear, consistent, comprehensible, and accessible to users?  

9. Did all interested parties have the opportunity to present their views?  

10. How will compliance be achieved?  

 

Only question 8 can be fully postponed to the stage of law drafting, although a question 

considered at the policy-development stage may sometimes have to be asked again at the 

drafting stage as the detailed, more fully-refined scheme emerges in the text.  

The better the quality of the answers, the more likely it is that legislation of good quality will 

be planned and drafted. For certain of the questions, better quality answers are, in principle, 

more likely if they are reached by consultation with non-governmental interests. In this regard, 

it is important for the relevant ministry (or Assembly committee) to identify in advance those 

organizations and associations which best represent the groups that might be most affected by 

the government action. 

Attention should as well be paid to identify in advance the most expedient and effective ways 

to organize public consultations: big firms can easily mobilize lawyers, economists and 

lobbyists to express their views, but it might be advisable to organize local communities’ 

meetings to listen at the views of small and medium enterprises, or citizens in rural areas. This 

should not preclude making further arrangements for all those interested (private persons, 

NGOs, local associations etc.) to be able to express their views in the matter.  
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B. Evaluating Options and Alternatives to Legislation 

 

In a market economy, a regulatory framework is needed that enables Governments to make 

flexible and varied responses to changing circumstances. Legislation alone may not suffice to 

provide this capacity.  

Alternatives to legislation may involve various options, including relying on self-regulation. 

Behavior may be influenced by other means than commanding government action, such as 

contracts and voluntary agreements, or economic incentives.  

 

One of the most renown self-regulated system is the International Organization for 

Standardization, which publishes international standards (ISO Standards) to ensure quality, 

safety and efficiency, covering almost every industry.  

However, ISO is an independent, non-governmental international organization with a 

membership of 163 national standards bodies which exists out of any international or 

government regulation. 

 

Sometimes, simple wider dissemination of information may be the most expedient way to 

address a problem: increasing the standing for those who care about keeping the environment 

clean, through media and education does usually more to prevent from littering than heavy 

fines, offenders often assuming their misdeeds will remain undetected.  

Instead of regulating in forms of legislation, government may make a more frequent use of 

instruments in forms of administrative directives that do not lay down normative rules that are 

directly enforceable through courts but are intended to be made effective by other means, such 

as increased supervisory capacities of administrators or senior officials over their staff.  

Not only does this avoid going through the painstaking process of legislation making, it also 

favors a more uniform implementation of existing legislation nationwide, a key requirement of 

the General Agreement on Tariffs and Trade (GATT) and a positive indicator for investors.  
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OECD has identified the following options for the kinds of documents that may be issued 

instead of passing legislation4:  

 

 

• Procedural rules, determining the steps administrators are expected to follow in 

relation to particular administrative processes.  

• Instructions, indicating by whom or how particular powers are to be exercised, 

typically to ensure consistency in decision-making and to allow decisions to be taken 

at a particular level in the administration without recourse to a higher level of direction.  

• Interpretative guides, indicating to persons affected how they may expect particular 

powers or discretions to be used, in particular the matters that will be taken into account 

and the criteria that will be applied.  

• Prescriptive rules, indicating the behavior that persons affected are expected to adopt 

in order to comply with statutory requirements that are legally enforceable.  

• Recommendations, providing advisory guidance as to expected actions or behavior in 

order to achieve specific objectives.  

• Codes of conduct, setting guidelines or generalized standards for action or behavior in 

certain contexts.  

• Practice rules, laying down the practices that will be followed in order to make 

statutory rules operative or effective.  

• Voluntary codes for self-regulation adopted by private sector bodies on a proposal of 

Government or with Government encouragement.  

 

 

The planning of legislative schemes in many OECD Member countries increasingly takes the 

availability of the following Government tool kit” into account. The range of alternative 

                                                 

4 OECD adapted these directives from the classification used by R. Baldwin in Rules and Government, Clarendon 

Press, Oxford (1995), pp. 81-85. This book is probably the first comprehensive study of the use of non-statutory 

rules in government. 
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mechanisms enables a variety of approaches to be used, often in combination, and not least 

with powers that must be conferred by legislation.  

  

1.  Information — The Power 

  of Influence  

• Advice  

• Guidance  

• Directions  

• Data and information  

• Threats and persuasion  

• Agreements  

2.  Economic Measures — The 

  Power of Money  

• Bargains  

• Incentives  

• Negotiated benefits  

 

 

by means of:  

 

• Wide dissemination 

• Selective distribution 

• Advertisement and publicity 

• Targeting on significant operators 

• Responding to requests 

 

by means of:  

• Government contracting 

• Inducements 

• Grants, loans and subsidies 

3. Administrative Action — The Power of Government Resources  

 

• Provision of a specialist service  

• Use of skilled manpower  

• Administration through an existing Government agency  

• Monitoring and inspection  

• Policing and corrective intervention  

 

 

4. Inaction — The Power to Decline to Intervene  

 

• Reliance on market forces  

• Reliance on social controls  
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• Self-regulation  

 

“There is no problem, no matter how complicated, that time and lack of solution cannot 

overcome”5 

Henri Queuille, French Prime Minister (1948 – 1951) 

 

 

 

 Chapter 2 – Developing a Consultation Paper 

 

Two major tools may be used to assess a problem, and develop an appropriate policy to tackle 

it, “green papers” and “white papers”. 

In the United States, the European Union, and Commonwealth countries a green paper is a 

tentative government report and consultation document of policy proposals for debate and 

discussion. The green paper represents what the government considers most appropriate and 

expedient to propose on the given issue. With a green paper, the government however remains 

uncommitted since this type of paper does not already contain the decisive elements of what 

government considers the solution (such as the draft of a new legal normative instrument). It 

is therefore able without loss of face to leave its final decision open until it has been able to 

consider the public reaction to the paper.  

Green papers may result in the production of a white paper. 

A white paper (also named “policy paper”) conversely offers an authoritative perspective on, 

or solutions to, a problem.  It presents the department or agency’s views on the matter. It is 

meant to help potentially affected and interested citizens, institutions and organizations 

understand the issue. White papers guide decision makers with expert opinions, 

recommendations, and analytical research, at a stage when there is still room for comments 

before the draft is final, adopted and becomes a law or a regulation. 

While no provision in Mozambique precludes a ministry or an agency from producing a green 

paper, and later a white paper on a given issue whenever it deems it appropriate, to seek 

                                                 
5 This is quote from the then Prime Minister of France is absolutely genuine. However, its publication in this 

manual should not be construed as a recommendation from its authors. 
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comments and opinions from the other departments and from the general public, this manual 

considers it most efficient, in the vast majority of cases in this country, to develop a single 

“consultation paper” when it comes to define a policy issue this ministry intends to resolve by 

means of a new or revised legal normative instrument.  

A consultation paper is a focused communication tool of the public policy community. As such, 

this guide not only details the nature of the consultation paper itself, it also focuses on the 

paper’s context and role in the community. 

 

A. What is a Consultation paper? 

 

Consultation papers are different from standard research papers in several respects:  

They are addressed at a non-academic audience. They are meant to seek the opinion of other 

ministries which might be impacted and help align and harmonize the proposed sectoral policy 

with the overall government orientations.  

They are also meant to target those groups in the society that may be directly or indirectly 

affected, and is broadly made available to those interested, usually through publication on 

government websites. 

Consultation papers may take the form of a briefing paper, which typically provides a decision 

maker and the public with an overview of an issue or problem, targeted analysis, and, often, 

actionable recommendations. 

Consultation papers often focus on prescriptive questions. They may begin by diagnosing a 

particular issue or situation, and typically argue for a solution that will address that issue or 

situation. 

Often, these papers are persuasive. The intention is to convince the target audience that the 

department’s position is the correct one. 

This handbook recommending wrapping up in one single document what in other countries 

may be discussed separately in two papers (green and white papers), consultation papers 

drafters might consider appropriate to briefly present and discuss in this single document the 

main alternatives which have not been selected and explain why the proposed option is 

preferred. 

Evidence in support of a position is crucial. This is also important for research papers, but it 

tends to be absolutely critical in consultation papers. 
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Consultation papers are written efficiently. The audience often does not have much time and 

does not want to read a book on the subject. Indeed, often consultation papers are accompanied 

by an executive summary which summarize the papers in a page or less. The decision makers 

and those consulted then refer to the extended paper for the deep analysis that supports the core 

findings and recommendations. 

 

B. Who should be tasked with drafting a consultation paper? 

 

Few legislation projects are of concern to one ministry only. The way particular aspects are 

dealt with may encroach upon matters that are the responsibility of another ministry. It may be 

important for the coherence of a new scheme to have the expert or specialist assessment of 

such matters, in addition to ensuring that possible policy conflicts are identified sufficiently 

early on to resolve them before work on a particular scheme has gone too far.  

Consultation usually seeks reactions from other ministries to initial decisions already taken 

within the competent ministry (e.g. by the working group) and generally is a continuous 

process. But where the substantial involvement of another ministry is foreseen, the Government 

should consider establishing a joint working group, so that all major interests are party to the 

policy development from the start.  

In principle, there is no reason why a joint working group should not be established merely for 

the purposes of consultation and verification.  

 

C. How is a consultation paper structured? 

 

A consultation paper is a very powerful tool and is meant to serve multiple purposes in the 

policy-making process, especially because it discusses policy alternatives, prompts a 

consultation within other government agencies and beyond, and together presents the solutions 

a ministry intends to translate into legislation.  

 

1. Mind Your Language 

Consultation papers produced by policy analysts target decision-makers and design specific 

policies to be implemented in the target community.  

They are addressed together to other ministries, who may not have the same in-depth 

understanding of the topic discussed, as well as to the affected public, who are familiar with 
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the matter but who probably see it from a very different perspective, and who do not necessarily 

master the legal and macroeconomic backgrounds.  

Moreover, since the paper should be made available for general debate among those interested, 

try as much as possible to avoid the use of professional jargon. 

You should also polish up the structure and flow of your argument. 

 

2. Present results-driven analysis 

   

3. Design solutions for real-world problems 

Consultation papers must address day-to-day policy issues and present solutions, and therefore 

provide a framework for their application within the targeted society, unlike traditional 

academic papers which focus on building knowledge 

Analyzing the sources and patterns of a situation in a particular society contributes to its 

understanding as a social phenomenon, it doesn’t represent a policy study. Instead, a policy 

study must apply this knowledge to the real situation on the ground by understanding the 

causes, showing that it is a problem within the community in question and suggesting a course 

of action to address the problem. Hence, the problem - solution relationship must be seen at 

the heart of the discipline, which means that any analysis undertaken must be driven and 

targeted on the search for a practical, implementable and comprehensive outcome.  

 

4. Key components of a consultation paper 

• Define the problem or issue: Highlight the urgency and express clearly the significant 

findings for the problem based on the data: 

• Objectivity is your priority; 

• Describe the context and importance of the problem. 

It is helpful to careful define the problem and frame it as a specific question to 

be answered.  

• Discuss the range of policy options; 

• These are the choices for addressing the policy problem; 
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• Explicit the criteria for judging policy choices; 

• This step is often missed in policy analysis. Writers often assume that everyone 

shares the same ideas of what the criteria for making a choice should be.; 

• This is a mistake. Indeed, it is an important service to the reader (and to the 

decision-maker) to know the reasons for recommending one policy (or set of 

policies) over others; 

• Distinguish evaluative criteria, such as efficiency and fairness, from practical 

criteria, such as legality and political acceptability; 

 

• Analyze, do not merely present the data: Show how you arrived at the findings or 

recommendations through analysis of qualitative and/or quantitative data; 

• Draw careful conclusions that make sense of the data; 

• Your data should be replicable; 

• Summarize your findings: most persons or entities targeted will be able to devote only 

limited time to the reading of your consultation paper; 

• Decision makers will usually only read the executive summary; 

• The summary should therefore include the major details of your report, but it's 

important not to bore the reader with minutiae; 

• Save the analysis, charts, numbers, and glowing reviews for the report itself; 

• Generate criteria for evaluating data. Explain the key assumptions and methodology 

underlying your analysis and prioritize the criteria you rely on to assess evidence; 

• Address, and when appropriate rebut counterarguments, caveats, alternative 

interpretations, and reservations to your findings. Your credibility as a policy analyst 

relies on your ability to locate and account for counterargument. You should be 

especially sensitive to the likely counterarguments that a decision-maker would face in 

implementing or acting on findings; 

• Don’t miss to make clear and specific recommendations: Provide specific 

recommendations or findings in response to specific problems and avoid 

generalizations; 

• When producing recommendations, analyze the options and tradeoffs according to 

your methodology and assess their feasibility. What are the pros and cons? What is 
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feasible? What are the predictable outcomes? Develop a logic model to gird your 

analysis and support your assertions with relevant data [see example below]; 

• Ideally, the policy recommendation should flow from the logical 

application of your criteria to your policy choices; 

o Note that not all criteria are equal; 

▪ It may be useful to rank the importance of criteria; 

▪ Legality would likely be considered a necessary criterion; 

• You may need to incorporate uncertainty into some of your policy 

judgments; 

• Demonstrate why the solution you recommend is the best option; 

• Like you’ve been doing for findings, you should discuss in the consultation 

paper the counterarguments to your recommendations; 

• Suggest next steps and the implications of the findings or recommendations: You 

may briefly address the feasibility of next steps or explore the implications of your 

analysis; 

• Brief conclusions in a concluding section will remind the decision-maker of the big 

picture, the overall goal, or of the urgency for action. This reminds the reader of the 

value of the research and recommendations. 

EXAMPLE: 

Policy Question: 

What should be done to increase turnout in elections? 

 

Policy Choice 

 

A: Pay 

People to 

Vote 

B: Schedule 

elections on 

days when 

few people 

work 

C: Increase 

spending on 

public 

messages 

encouraging 

voting 

D: Fine those 

who do turn 

out on 

election day 

Criteria 1: Legality No Yes Yes Yes 
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Criteria 2: Political 

acceptability 

No Yes Yes No 

Criteria 2: Cost 

effectiveness * 

No Cost neutral Probably Yes 

Criteria 3: Inclusiveness  Yes Probably Yes Yes 

Recommend? No Yes Yes No 

* Cost effectiveness: policy affects the broadest range of voters possible 

 

In this example, the researcher was able to make clear outcomes about how the policy choices 

met some criteria (Policy Choice A fails to meet the criteria of legality, Policy Choice D fails 

to meet the criteria of political acceptability).  

However, it there is some uncertainty about others. For instance, it is unclear how Policy 

Choice B would affect the criteria of inclusiveness, or how to judge the cost effectiveness of 

Policy Choice C. In the real world, we may need to incorporate such uncertainty into our policy 

judgments. But it is important for the policy analyst to be clear to readers and decision-makers 

where that uncertainty exists. 

 

5. Before You Start Writing a Consultation paper  

Carefully consider the following questions:   

When it has been decided that a consultation paper is to be drafted, this means that, even though 

the final structure and provisions of a legal normative instrument remain open to discussion, 

your ministry has already considered that creating, or amending applicable regulations is 

probably the most suitable option to solve a given problem. 

Bear in mind the policy-making process that you are involved in and answer the following 

questions:  

• Have you clearly identified the problem you intend to address? Can you easily summarize 

it in two sentences?  

• Do you have undisputable evidence to support your claim that a problem exists, and that 

you may propose an effective/efficient solution to address it?  

• Have you outlined and evaluated the possible policy options that could solve this problem? 
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• What evaluation criteria did you use?  

• Have you already decided on a preferred alternative?  

• Do you have sufficient evidence to effectively argue for your chosen policy 

alternative over the others? 

• Which actors in the community (ministries, private sector, civil society) are interested in 

the policy issue you are working on?   

• Since in most cases you have already made up your mind and consider regulating [or 

amending existing regulations] is the most suitable way to address the problem, can you 

forcefully validate this option? 

• What kind of feedback do you expect from them?  

o Some actors (especially small businesses, rural communities, disadvantaged 

groups, minorities…) may need assistance to be able to express their opinions 

• Have they all been (or will they be) effectively involved at each stage of the policy making 

process? 

• Don’t forget who your readers are; 

• Your paper is primarily meant for the decision maker; 

• You should reflect the decision-maker’s primary concerns; 

• Together, your paper will also be reviewed by the targeted groups of the 

civil society. You should then also aim at putting yourself in the targeted 

group’s (or groups’) shoes; 

• Preliminary discussions (even informal) with key counterparts among 

the targeted groups, before drafting the consultation paper, will help you 

in this regard. 

 

6. The Executive Summary  

Once you have determined your key findings and recommendations, you are ready to structure 

your consultation paper. You should also carefully consider how you’re going to write its 

Executive Summary, since the most senior people targeted by your paper (i.e. the key decision 

makers) will probably only read this section, while only giving a cursory glance at the rest of 

it.   

The Executive Summary serves as a starting point – but also the end point – for the consultation 

paper. It can help to write a draft of the Executive Summary first as a structuring device. You 
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will, of course, return to it at the end of the process of writing, revising it in accord with your 

final analysis. 

The Executive Summary states your key recommendations, relying on your authority as a 

researcher or expert in your field. It not only summarizes your key points for the busy readers 

but highlights the recommendations to guide future discussions. Think of it through the lens of 

your decision maker and the civil society leaders you will consult: What key points best prepare 

them to remember and understand your research and recommendations?  

 

Although the Executive Summary is the most important part of any consultation paper, it is 

often the most difficult to write. This summary should describe briefly the current policy 

situation, offer immediate pros and cons of your reasoning for change, and explicitly state your 

recommendations and findings.   

As a general rule, the executive summary is no more than 5% of the full length of the paper, so 

a 40-50-page consultation paper might have only a 2-page executive summary. This is merely 

a rule of thumb. Of course, your executive summary should be as long as it needs to be to 

summarize your key points.  

 

A. Checklist for drafting the executive summary:  

 

• Are all of the crucial points of your argument covered? Do you prepare your reader for 

the analysis ahead? Conversely, if this is all the reader had to refresh his/her memory 

after reading your full analysis would s/he be adequately equipped to discuss your 

argument, testify on the issue, or move forward with a policy debate?  

• Is there a brief, clear storyline that outlines the big picture?  

• How effectively do you summarize the sections ahead? Does the structure of those 

sections reveal the right logic for your target audience? Have you framed the issues 

from the perspective of key stakeholders, senior decision-makers, or your target 

audience?  

• How focused is the background description? Beware of wasting space on background.  

• Are problems well specified from the perspective of the likely readers? If relevant, are 

existing and potential laws, regulations, and current policy interventions covered?  

• If you are proposing policy options, do you signpost the tradeoffs involved? Are all 

problems matched with potential solutions or guidelines for change? Is the treatment of 
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advantages and disadvantages (economically, politically) analytically sound and clearly 

explained?  

• Are recommendations and/or findings feasible, clear, and logically prioritized?  

• Do you suggest a framework for future work on the issue?  

• Is the overall presentation and writing quality up to professional standards? Do you 

avoid excessive wordiness?  

 

1. Who, What, Why, How? 

A useful way to draft your paper is to use the journalist’s “Who / What / Why / How” heuristic.  

 

2. WHO and WHAT / Where?  

• Acknowledges the target audience, and the expected dissemination for the paper.  

• Concisely states the problem or issue. It may orient the problem in terms of policy. What 

are the limitations or deficiencies in current policy?  

 

3. WHY? 

• Offers reasons for initiating research to examine the problem and more fully explains why 

the issue is problematic.  

• May emphasize key policy options or standard approaches; sometimes this is stated as the 

status quo, sometimes it includes existing alternatives that seek to remedy or address the 

problem. 

• May highlight the pros and cons of existing approaches or options or may underline the 

general trends in addressing the issue.  

 

 

4. HOW / When? 

• May reference the methodology used to examine the data or explain core assumptions that 

guided research and analysis.  

• States findings or evidence that explore / describe / explain the issue. It may recommend 

corrective actions or policies.  

• Offers supporting reasons for the analysis of the evidence or for selecting or highlighting 

particular actions.  

• May conclude briefly with the urgency and opportunity for action.  
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Recommended format of a Consultation paper 

  Title 

  Table of Contents 

  Executive Summary 

  Problem description 

  Policy alternatives 

  Favored option and recommendations 

   - including the proposed outlines for legislation 

  Conclusion 

  End notes 

  Bibliography 

  Appendices 
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Chapter 3  Prompting Public Consultation 
 

 

A. Make sure the consultation paper reaches its target groups 

 

Once your consultation paper is final, you should get clearance from the decision maker (i.e. 

the minister, or the appropriate authority) before making it public. You can easily make it 

available to the general public on a government website (the Ministry’s website, an Electronic 

Official Gazette, etc.) 

But if you seek more specific comments from the target groups, you should also make sure this 

paper reaches them properly.  

Always consider consulting all groups that might have some objective interest, even indirectly, 

in providing their views and opinions on the problem the consultation paper deals with. One 

easy way to make sure you are not missing any of these groups is to ask for contacts of key 

stakeholders from the other ministries / agencies involved in this legislation process. 

The more influential the target groups (e.g. large firms, well-organized civil society 

organizations, large urban communities), the easier it is to reach them. There’s probably a 

researcher or a lobbyist who routinely monitors whatever new document is available in the 

areas they are dealing with. 

It is quite different for less affluent or organized groups, residents in rural areas, and even more 

for disadvantaged groups. For them, you should use local media (daily press, TV and radio) to 

inform about the consultation, and the publication of the document meant to stimulate the 

expression of the opinions from those groups. Printed copies of the consultation paper – or at 

least its Executive Summary – should be made available at localities, in city halls etc. Using 

community organizations as proxies is also a good idea. 

Don’t forget also that, beyond civil society groups, the consultation paper is also meant to 

ensure that the other public entities (ministries, agencies etc.) provide their opinion, 

recommendations and suggestions. This is of utmost importance, since it will streamline the 

process of “harmonization” conducted by the Ministry of Justice, which will follow, at the 

stage of the legislation drafting.  

Usually, a ministry consults only with those other ministries that it considers are concerned. 

This may result in some interests being overlooked. For that reason, some countries require 

that all bills be sent to all ministries. This in turn may lead to fruitless work by ministries with 
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no connection with the bill and to problems of co-ordination and delay when so many potential 

respondents are involved.  

As a matter of principle, it is good practice to routinely send a copy of the list of your ministry’s 

publications and work plan (by email or in printed copy) to all other departments. General 

publication of all ministries' work plans is usually sufficient to give ministries the opportunity 

to notify the responsible ministry that their interests may be affected by a particular bill. 

Whenever a department is interested in reading one consultation paper of yours, it can easily 

find it on the government website on which it has been published (or ask for a printed copy). 

 

B. Organize public consultations  

 

Indeed, all consultation papers don’t need to be given the same attention.  

It really depends on the importance of the subject and the importance of the reform the paper 

is meant to introduce. Some minor adjustments in policy may require only a few bilateral 

consultations (orally, and/or in writing) with the most affected groups, and the posting of the 

consultation paper on line, letting those interested write suggestions which may be useful when 

it comes to draft the regulation.  

But major reforms (e.g. an overall new regulation for a key economic sector, a broad reform 

which may significantly impact on large swaths of the population) should be given serious 

attention and be discussed during proper public consultations forums.  

Discussing a policy paper is easier than providing a legal and technical opinion on a draft 

regulation. Don’t forget however that some groups, unorganized or less used to public debate, 

are not as able as others to articulate and express their views. You should ensure the format of 

the event is appropriate for the audience targeted (national, provincial, or even town/village 

meeting), and contributes to an effective consultation.  

Several meetings, in various formats, may be necessary for conducting consultations on the 

same topic if there are several distinctive affected groups.  

Once your consultation paper has reached your identified target groups (those who are affected 

by the proposed new/amended policy), it’s time to consider the most suitable ways to ensure 

their representatives or spokespersons may provide a reasoned opinion about this proposal. 



 

 

 

41 

Make sure that enough time is made available for those people to review the paper before they 

are consulted. Ideally, an average period of 30 days should be allowed for consultations on 

your paper. 

Like the means for the circulation of the document, which need to be tailored to the various 

groups it is addressed, you should aim to proactively organize and conduct the consultation to 

ensure it is not a mere formality but a productive process.  

You may use your discretion and adjust the level/format of consultation to the scope of the 

problem, as well as to the importance of its possible impact on the population.  

The consultation paper being also available online on a government website, arrangements 

should be made to allow the general public to post opinions and comments on the website. 

Your ministry should carefully consider whether these opinions should be immediately made 

available to the public and to the other e-readers, if you need to assign a moderator for the 

website, or if the access to the comments should be restricted. 

 

1. Prepare and Conduct Public Consultation Meetings  

A public forum can be an effective venue for raising awareness and seeking the views of those 

target groups of a consultation paper. Public forums are the most common way for government 

officials to discuss matters of public concern.  

A formal version of the public forum is the public hearing, a gathering which is usually held 

before adopting important policies. Public hearings are typically open to the general public, 

whereas other types of public meetings, depending on their purpose, are often organized for 

smaller audiences who are specially invited to attend.  

Such initiatives are designed to be temporary, in that the meeting or group will disband once 

its purpose has been accomplished. They are particularly useful for stimulating discussion 

based on the content of the consultation paper. They help clarify problems and develop 

solutions.  

While holding a public forum, it is very important to keep in mind the cultural sensitivities of 

the local area. Successful forums will focus on the needs and interests of the community.  

 

There are advantages of holding public forums to discuss a consultation paper:  

• They are relatively easy to organize and inexpensive to operate.  
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• They promote two-way communication between citizens and government officials, 

which can help people understand competing perspectives on an issue.  

• They can operate out of a variety of locations, including a town hall, neighborhood 

schools and other types of meeting places.  

 

Conversely, some disadvantages of holding public forums are that:  

• They tend to favor people who are especially articulate and have the time to participate.  

 This is why you should ensure that the views of those most involved in the matter 

should be properly represented during such meetings: identify persons, or 

organizations, that are the most likely to contribute effectively to the debate, and 

invite them. 

• An open forum provides a platform for opponents to attack or criticize the organizer and 

can be easily disrupted by a dedicated minority.  

 Make sure the chair of the meeting is experienced and prevents the debate from 

going off track. 

• If attendance at a forum is low, the implication is that the issue does not enjoy much interest 

and support.  

 Organize public forums when the problem is important to the community, and when 

the stakes are high. For minor issues, let those interested post comments on line. 

 

2. Plan Carefully the Meetings 

The key to a successful public forum is planning and preparation.  

It is important that the right people are involved in organizing the meeting. A management 

team should consist of the following people: a representative of the decision maker (chair), a 

moderator or facilitator, a presenter, a note-taker, a media liaison and a logistics coordinator.  

The decision maker (or his/her representative) chairs the forum. The decision maker should be 

a person of high enough authority to enjoy public respect and attention, ideally someone who 

is responsible for the policy that is the subject of the forum. This person will also decide on 

follow-up plans.  
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The moderator or facilitator of the forum is often, but not necessarily, the same person as the 

chair. His or her job is to make sure that the forum is conducted in a civil and orderly fashion, 

and that comments made are constructive and responsible. This includes making sure that 

everyone has a chance to ask questions, to comment on the consultation paper, that all questions 

are answered, and that the discussion stays on subject.  

The moderator/facilitator should:  

• Create an environment that is open and invites people to express their views;  

• Clarify comments made at the meeting so that everybody understands what is being 

said; 

• Be neutral, helping to solicit different opinions;  

• Whenever appropriate, the facilitator should also help the audience reach consensus. 

There are several advantages to having a separate chair and facilitator at the forum, especially 

if the subject is controversial. An impartial facilitator is in a better position to act as a moderator 

between opposing factions and help them move toward consensus or compromise. A 

moderator/facilitator can take firm control of the forum’s process, limiting speakers to their 

allotted time and place in the speaking order.  

The media liaison is someone who can write and distribute press releases and field questions 

from reporters both before and after the meeting.  

The recorder or note-taker makes certain that public comments and statements are accurately 

and properly documented. S/he is also responsible for drafting a report of the meeting 

afterwards. Producing a detailed and accurate record of the forum allows any suggestions or 

comments to be followed up and considered in the decision-making process.  

 

3. Generate Publicity Using Local Media 

Gaining publicity in the media is one of the main aims of a public forum.  

Using the local media is the primary means of having both the forum and its goals widely 

publicized. Whenever possible, involve local radio or TV networks in the event to expand the 

forum’s reach.  
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4. Plan the Agenda and Conduct the Meeting 

The agenda establishes the structure for discussion and impacts decisions about appropriate 

techniques for encouraging participation and achieving results. A well-organized agenda is 

essential for conducting an effective forum or hearing.  

The content of the consultation paper will help you prepare the agenda of the forum. The 

questions it raises, the rationale developed and the solutions it recommends should give you 

the basic outline of the agenda.   

You should also consider the following questions before holding the meeting:  

• How should the discussion be structured?  

• What participation techniques might be appropriate?  

• What specific questions can be asked to stimulate and guide the discussion? 

During the meeting, there are participation techniques you should get familiar with, in order to 

facilitate an open and participatory discussion. They include:  

 

Multimedia: If possible, show a brief presentation at the beginning of the meeting to highlight 

the issue, and present the key findings and headlines of the consultation paper. This 

presentation should be short.  

 

Brainstorming: this is a good technique for collecting and creating new ideas. It is essential 

that all participants in the process are encouraged to take part and that no idea is unfairly 

criticized.  

• Encourage all participants to provide ideas; 

• Record all ideas without evaluation; 

• Conduct a discussion of all the ideas; 

• Rank items by priority; 

• Record the results of the forum.  

 

Consensus Building: citizens in a given community often have different ideas about what the 

community’s priorities are and how things should be done. Finding common ground among 
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these different interests and ideas is one of the most important tasks of the government. It is 

the first step toward making decisions that everyone can support.  

All participants should commit to voicing their disagreements honestly and openly at the 

forum. All participants must permit other people in attendance to have their say. If appropriate, 

all participants should agree to continue discussing the subject until a consensus is reached, 

which is accomplished by working toward a proposal that makes at least some accommodation 

to all the points of view represented at the forum.  

 

 

5. Summarize the findings of the consultation 

Always bear in mind that the objective of the consultation based on the policy paper is to 

present a problem, offer actionable recommendations for action, and to get the feedback from 

the other ministries (in case the problem concerns several ministries and/or agencies) and the 

most affected groups.  

Once your ministry is satisfied that all information, comments and suggestions are available 

following the consultation, you may wish to draft a summary of the findings. 

This paper should include: 

• A list of the principal organizations and entities that have been consulted; 

• A brief analysis of the feedback received on the content of the consultation paper and 

its recommendations: is there a strong support to the action proposed, or to the possible 

content of the new legal normative instrument? What are the major reservations? How 

can these objections be addressed? 

• Based on the findings of the consultation, and when appropriate you may wish to 

recommend amendments to the initial orientations developed in the policy paper (revise 

the scope of the proposed piece of legislation, adjust some of the proposals, improve 

the operational measures, etc.) 

All findings (from bilateral consultations, meetings, papers received, comments posted on line 

…) should be summarized in a briefing note to help the decision maker decide what should be 

the orientations for the next steps, and guide you in the drafting of the provisions of the legal 

normative instrument.  
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Title II - Principles for Drafting Legislation 
 

 

 

 Chapter 1 Standard Principles for Well Drafted Legislation 
 

Law drafters convert policy into a coherent body of normative rules. Title I of this handbook 

has discussed how policy should be designed and developed in a consultation paper before 

starting drafting legislation, and how public consultations may promote public support to the 

process. Once the consultation on the policy and the proposed headlines of a legal instrument 

has been carried out, legal drafters must approach the policy proposals from that perspective.  

Legislation drafting calls for special legal skills that are rarely taught at universities and 

colleges. Those skills derive, in part, from a special understanding of legislative methodology 

and, in part, from distinctive experience in drafting techniques. Drafting legislation calls for a 

systematic application of a particular expertise in a range of analytical and writing skills.  

The function of the drafter is also to ensure that the draft is compatible with other legislation, 

that the methods it uses will be practical and legally effective, that it follows conventional 

forms and uses appropriate and comprehensible language and terms. Those functions call for 

the drafters to apply a series of verifications throughout the drafting process, although other 

persons, including officials from other ministries, will also carry out similar, confirmatory 

checks when they are consulted and particularly after the draft is complete. The final draft must 

communicate legal requirements with clarity and certainty. 

G. C. Thornton, an experienced law drafter has suggested in his book “Legislative Drafting” 

(4th edition, 1996, p. 128) that drafting should follow a logical progression through five stages. 

It is however often necessary to go back to an earlier stage to deal with issues that have come 

to light at a later one.  
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The Five Stages of the Drafting Process 

A. Understanding the project 

B. Analyzing the project 

C. Designing the structure of the legal 

instrument 

D. Composing and developing the draft 

E.  Scrutinizing and testing the draft 

 

 

A. Understanding the Project  

The choice of the appropriate legislative approach, legal concepts and means of 

implementation, as well as legislative structure and language, cannot be made unless the drafter 

is fully informed of what is intended. Part of this knowledge comes from the drafter's 

participation in the policy development. 

But the drafter must also ensure that issues and uncertainties about policy that affect the 

drafting of the normative rules are focused upon and resolved. In particular, in addition to full 

background information on the problem to be solved, drafting calls for a complete 

understanding of the intended and achievable objectives of the project, the mechanisms 

selected to achieve those objectives, and foreseeable consequences of implementation.  

Much of that information should be available if the policy development has been effectively 

carried out. If the development was deficient or essential answers were not provided, it must 

be sought. This may call for additional consultation with the appropriate persons, institutions, 

organizations or bodies in other ministries or in the private sector and civil society. 

B. Analyzing the Project 

Drafters need to analyze a number of issues for themselves. Not only should they not rely upon 

the judgement of others, but they need to have a clear understanding for themselves of matters 

that will affect the way in which they draft individual provisions. 

Even before drafting, the following matters should be verified by the drafter: 
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Matters for Consideration by the Drafter at the Analysis Stage 

• The extent to which the proposals will impact on matters already governed by existing 

legislation; 

• That the project and the legal means to be used are compatible with the Constitution, 

especially the provisions guaranteeing individual rights, as well as with applicable treaties and 

conventions; 

• The places in which existing legislation may need to be repealed or amended, because it is 

incompatible with the proposals; 

• That the means of implementation and enforcement proposed are practicable and efficient, 

and how they can be formulated to ensure fairness and transparency. 

 

[when drafting primary legislation]  

• The extent to which secondary legislation is likely to be needed to enable the legislation to 

be implemented; 

• Whether the project should be given effect by amending an existing law or by an omnibus 

law. 

 

 

C. Designing the Structure of the Legal Instrument 

A piece of legislation, as any project in writing, needs to be carefully designed before its 

composition is started. A structure for the entire instrument that is deliberately planned can 

ensure that the legislation is organized in the most logical form, and therefore aids 

communication. This is particularly important in the case of complex or lengthy legislation.  

 

A number of general principles can be applied to legislative ordering: 

 

 

 

 

 



 

 

 

50 

Principles of Legislative Design 

1. The objectives of the bill should be stated at the beginning, since they set the context in 

which the provisions that follow must be read. 

2. Any definitions provided for terms used in a bill should be set out before the terms are used; 

in any case, the way in which a bill is using a term should be self-explanatory from the first 

occasion that the term is used. 

• Use expressions in every day usage, wherever possible 

• Those words that have already a commonly accepted definition don’t need to be again   

defined in the legal instrument 

• Avoid circular definitions (e.g. “a cellular phone is a phone that is cellular”) 

3. Related provisions should be gathered together in the same part of the draft instrument, and 

distinct groups of related provisions should be created as separate Parts of the draft. 

4. Groups of provisions, and Parts, should be ordered according to the same principles that 

govern individual provisions. 

5. Primary (or basic) provisions should come before those subsidiary provisions that develop 

or expand or depend upon them. 

6. In particular, general propositions should come before a statement of exceptions to them. 

7. Provisions of universal or general application should come before those that deal only with 

specific or particular cases. 

8. Provisions creating bodies should come before those that govern their activities and the 

performance of their functions. 

9. Provisions creating rights, duties, powers or privileges ("rules of substance") should come 

before those that state how things are to be done ("rules of administration or procedure"). 

10. Provisions that will be frequently referred to should come before those which will not be 

in regular use. 

11. Permanent provisions should come before those that will be in force or have application 

for only a limited time (e.g. during a transitional period). 

12. Provisions affecting a series of related events or actions should be set out following the 

chronological order in which those events or actions will occur. 
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13. The application or coverage of the bill (i.e. the statement of general cases dealt with and 

not dealt with) should come before the provisions that apply to those cases. 

14. Provisions setting out the scope of powers to make secondary legislation should be dealt 

with after the substantive provisions of the legislative scheme. 

 

D. Composing and Developing the Draft 

Almost all legislation requires the composition of a series of drafts in order to reach the 

necessary quality. How many is usually dictated as much by the time available as by the 

complexity of the subject matter. But such a process has considerable benefits, since it enables 

each version or each completed chapter to be reviewed by the working group (or in appropriate 

cases by a differently composed working group), and gaps in policy or problems to be identified 

and resolved.  

Similarly, each draft (or each chapter of a substantial draft) can be sent for review by other 

interested ministries, in particular to obtain as early as possible their reactions with respect to 

the issues that concern them. 

The mode and style of writing legal rules vary from one country to another, in part in response 

to peculiarities of grammar and language. Moreover, the level of generalization at which rules 

are expressed may differ, materially affecting the length and complexity of bills. But certain 

common principles are widely accepted: 

 

Some Principles of Legislative Composition 

 

1. Express normative rules as prescriptions rather than in narrative form. 

2. Express norms directly, avoiding circumlocution, and include only those norms that perform 

a necessary legal function. 

3. A void long sentences. 

4. Follow word order in conventional usage. 

5. Avoid unnecessary legal jargon but use legal terms to express legal concepts. 

6. Omit unneeded words. 

7. Use terminology consistently throughout a bill (and in all secondary legislation 

implementing it); use the same term for the same case, and a different term for a different case. 
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8. Avoid ambiguous expressions and terms that are vague and lack clear definition. 

9. Limit cross-referencing to other norms as a method of providing the content to norms. 

10. Make amendments to other laws by express alteration of specified provisions. 

 

 

Some countries have introduced their own guidelines for the linguistic and technical practices 

that all drafters (whether in ministries or outside the public service) are expected to follow. 

This is a desirable initiative that could usefully be adopted elsewhere. 

E. Scrutinizing and Testing the Draft 

The process of scrutinizing the legislative text is continuous throughout the drafting, 

particularly to improve its clarity. But in best practice each version should be subjected to a 

specific scrutiny as the last step to check on legal form, clarity and comprehensibility. This is 

first and foremost the responsibility of the law drafters, but ideally it should be carried out also 

by fresh eyes.  

A more thorough scrutiny should be given as the last step in drafting the final version; this 

should cover a wider range of matters, including a series of legal verifications, before the final 

draft is sent to the Ministry of Justice for legal and linguistic review and harmonization.   

These may repeat checks carried out at an earlier stage but are necessary as the working out of 

policy into precise norms may have introduced new features into the text. Again, checklists can 

provide a useful aid to verification. 

 

Verification of the Final Version of the Text 

1. constitutional and legal compliance 

2. compliance with international treaties and conventions 

3. implementation arrangements 

4. secondary law-making powers 

5. legal form, clarity and unambiguousness. 

 

This sound practice may be enforced by requiring the drafter to prepare a compatibility 

certificate, which confirms that the checks have been carried out and that compatibilities either 

have been removed or are retained for reasons that are made explicit. Failure to provide such a 

certificate may be used as a reason for not permitting the draft to be forwarded to Government 
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or Parliament. This practice merits consideration in countries where the device is not already 

used. 

Alternatively, drafters may be required to report on matters such as these in the explanatory 

note that must accompany the completed draft. This is of particular value since it lays the 

foundation for external scrutiny by other bodies in Government and by Parliament.  

Again, failure to indicate that the checks have been completed or to provide information that 

may be relevant to further consideration may constitute grounds for holding the legislation 

back.  

 

 Chapter 2 Procedural rules 
 

 

A. Omnibus laws 

 

An omnibus bill refers to a law that is still in the proposal stage, but which includes distantly 

related subjects. Omnibus bills work on the principle of joining different legislations with the 

aim of simplifying the law-making process. 

Sometimes, a government can move a substantial change in legislation, which will affect 

several related or unrelated pieces of legislation by presenting it in an omnibus bill. One of the 

reasons cited for introducing an omnibus bill is to bring together in a single bill all of the 

legislative amendments arising from a single policy decision in order to facilitate parliamentary 

debate. 

The United States Congress, as well as a number of countries in Europe, routinely use omnibus 

legislation including in matters of finance and budget. One advantage of omnibus bills is to 

allow amending several existing laws as a consequence of the introduction of a new legislation.  

An omnibus bill seeks to amend, repeal or enact several acts, and is characterized by the fact 

that it is made up of a number of related but separate initiatives. It ties together all the proposed 

enactments and thereby renders the Bill intelligible for parliamentary purposes. 

The bill itself is a single legislation document that can be passed in one voting session. For 

example, a bill that is primarily meant to pass construction norms might still introduce 

amendments or new laws on remote issues such as taxes or environment legislation. In the 

United States, omnibus bills are mostly used by the National Congress. 
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The drive behind instituting omnibus bills is that they act as a timesaving mechanism for law 

making bodies. An omnibus bill takes less time to debate on, vote on, and pass than several 

bills tabled and discussed independently. 

Although omnibus bills save a lot of time and resources, they may also have their disadvantages 

if this technique, which is meant to save time, is instead used to deceive Parliament and citizens 

and to “burry” items which are unrelated to the subject, with an attempt to avoid possible 

challenges. To avoid such problems, some countries prohibit, under the scrutiny of the 

Constitutional Court, the incorporation of amendments to an omnibus bill which have no, or 

only far-fetched relation to the main subject. 

Nonetheless, the tabling of omnibus bills is strongly recommended if fair-minded and used in 

a transparent way.  

 

 

B. Principle of congruent forms 

 

The principle of congruent forms is a legal principle according to which an act taken according 

to a certain procedure can be modified or repealed only by following the same procedure (a 

law repeals or amends an older law, a ministerial order repeals or amends a previous ministerial 

order etc.). 

However, if f a legal instrument of higher level (e.g. a law vs. a ministerial order) repeals a law 

whose provisions had been previously itemized and detailed in an implementing ministerial 

order, this order will normally cease to be legally binding.  

Whenever the authority considers that some of its provisions should remain, it should pass a 

new order to confirm its clauses, provided they remain consistent within the new legal 

framework. 
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 Chapter 3  Drafting the Explanatory Note 
 

Explanatory notes are used to add explanations, comments or other additional information 

relating to the main content of a draft legal instrument but, if included in the instrument itself, 

would make the text too long or awkward to read. They also express in plain language the 

meaning of the provisions. 

The preparation and use of explanatory notes are an important part of the legislation making 

process. Explanatory notes need to be clear, precise and informative as they are used to: 

 

• Inform decision makers (Cabinet, Ministers, Parliament); 

• For bills, they contribute to informed debate in Parliament; 

• Ensure effective Parliamentary scrutiny of bills and subordinate legislation; 

• Assist in the interpretation of legislation, including by practitioners, lawyers and courts; 

• Make legislation more accessible by assisting people to understand the effect on their 

rights and obligations imposed by legislation; and 

• Inform public discussion about legislation, including whether the legislation has 

sufficient regard to rights and liberties of individuals and democratic principles. 

 

Explanatory notes should be required at key times in the development of legislation and are 

prepared for the purposes of accompanying: 

 

• The authority to introduce a Bill/draft decree submission to Cabinet; 

• The Bill on its introduction into Parliament; 

• Any amendments during consideration in detail of a Bill; 

• An authority to forward significant subordinate legislation submission to Cabinet; 

• All subordinate legislation that is tabled in Parliament (in countries where Parliament 

controls the passage and content of secondary legislation by Cabinet)  

 

It is strongly recommended that explanatory notes should be drafted in “plain language” style, 

and that, saying too much is preferred to say too little if it is not possible to adequately address 

an issue in brief. 
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The following guidelines and templates for bills and for subordinate legislation provide further 

detail on the preparation of explanatory notes. 

 

A. Explanatory Notes for Bills6 

 

This document should be made public when the bill is tabled in Parliament, together with the 

text of the bill itself. This publication will facilitate the public consultation phase on the draft, 

which could be conducted by the Parliament or its committees. 

The Explanatory Note (EN) should start by repeating the short title of the draft bill, and include 

all necessary references (number of the draft bill, date etc.) 

  

Policy Objectives and the Reasons for Them 

 

The EN should contain a brief statement of the policy objectives of the bill, and the reasons for 

them. When preparing this statement, you may quote the terms that have been used in the 

consultation paper, provided you adjust them to the conclusions and findings of the initial 

consultation period.  

When preparing this statement, you should discuss the adequate reasons for the policy 

objectives as you state the policy objectives themselves.  

Example: 

The objectives of the Bill are to: 

1. Establish an independent body to deal with requests for licenses filed by small businesses at 

district level 

2. Ensure the independent body deals with matters in a way that is transparent  

The government announced its intention to create a new independent body following a review 

by the Department of Commerce. The review arose out of long-standing concerns about 

inconsistencies in decisions made by district councils in this regard [elaborate on this] 

  

 

 Achievement of Policy Objectives 

 

                                                 
6 This section also applies to decree-laws 
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Write a brief statement of the way the policy objectives will be achieved by the bill, and why 

this approach is reasonable and appropriate. 

When preparing this statement: 

• Present a justification for the approach adopted in the bill and how it will achieve the 

policy objectives; 

• State why this way of achieving the objectives is reasonable and appropriate – 

remember: it is not adequate to simply state that “it is reasonable and appropriate”, and 

• Explain why the government action is effective and proportional to the issue being 

addressed. 

Example: 

To achieve its objectives, the Bill will establish the independent body and set out its functions 

and powers. 

The Bill will achieve its objective of fairness by: 

- requiring the independent body to ### 

- requiring ### 

The Bill will achieve its objective of public accountability by: 

- requiring #### 

- requiring #### 

 

 Alternative ways of achieving policy objectives 
 

If appropriate, especially when the initial consultation was based on an “open” paper in the 

kind of a green paper including non-regulatory alternatives to the problem, you may write a 

brief statement of any reasonable alternate ways of achieving the policy objectives and why 

the alternatives were not adopted. 

When preparing this statement: 

• Explain the range of feasible policy options that have been considered, including self- 

regulatory, co-regulatory and non-regulatory approaches, and the benefits and costs of 

each option where appropriate, and 

• Explain why legislation generates the greatest net benefit for the community. 
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Example: 

The Department of Commerce released a discussion paper for public consultation seeking 

comment on a range of options for reform. Options other than the recommended option were: 

- #### 

- #### 

Explain the costs and benefits of pursuing the preferred and alternative options 

Consultation confirmed that the majority of stakeholders supported [did not support] Option 1 

due to the following reasons: 

- #### 

- #### 

The majority of stakeholders supported [did not support] Option 2 for the following reasons: 

- #### 

- #### 

 

 

 Estimated cost for government implementation 

 

You should write a brief assessment of the administrative cost to government of implementing 

the bill, including staffing and program costs but not the cost of developing the bill. 

If Parliament is not provided with useful information on the costs to government, it may not be 

able to fully judge whether the benefits of the proposed regulatory solution outweigh the costs. 

Furthermore, full costing information may be hidden within existing budgets and misrepresent 

the real economic implications for the State and the stakeholders. 

It is not considered necessary to include an exact amount when setting out the costs but rather 

to fully describe the types of costs and how these will be funded. 

When preparing this assessment: 
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• Present more than a simple assertion as even if there are no costs to government, an 

analysis should be provided; 

• Consider the risk of absorbing costs into existing agency budgets due to the possibility 

that current programs and services may need to be reduced – examples of these costs 

include: 

• Training of staff to implement the new regulations, 

• Lost revenue from the disposal of assets, 

• Advertising of changes as a result of regulation changes, 

• Inspection and compliance costs, 

• Maintenance and depreciation costs of acquired or transferred assets. 

Example: 

 

The Government will incur an additional cost in the implementation and support of the 

independent body. One-off funding has been provided to support the establishment of this 

independent body. 

This funding has been focused on the development of legislation, and the implementation of 

technology, business procedures, communication and structural arrangements. 

The additional support costs associated with these elements will be funded through the 

realignment of existing resources. [elaborate on this] 

 

A template for to guide you in conducting this assessment is available at the end of this 

handbook (Annex 2). 

 

 Consistency with fundamental legislative principles 

 

Write a brief assessment of the consistency of the bill with fundamental legislative principles 

and, if it is inconsistent with some of these principles, the reasons for this inconsistency. 

It is for the Parliament to determine whether legislation has “sufficient regard” to rights and 

liberties of individuals and the institution of the Legislature. Explanatory notes should provide 

comprehensive information to assist in the Parliament’s determination in this matter. This 

statement can assist in the subsequent interpretation of the legislation. 

When preparing this assessment, bear in mind that: 
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• Legislation should be consistent with the principles of natural justice; 

• A possible breach of fundamental legislative principles should be addressed, even 

where this breach is perceived as justified; 

• There should be more than just a simple assertion that the legislation “is consistent with 

fundamental legislative principles” unless it is very clear that it is; 

• The legislation does not need to exhibit strict compliance with fundamental legislative 

principles, but rather it needs to have sufficient regard to them. Note that explanatory 

or justifying information should be provided to indicate why the proposed provision 

would have sufficient regard to the fundamental legislative principles. 

Example: 

The Bill is generally consistent with the fundamental legislative principles. Potential breaches 

of such principles are addressed below. 

Clause ## (insert description of clause) 

Clause ## of the Bill potentially breaches the principle of natural justice that a decision should 

not be made that will deprive a person from some right, interest or legitimate expectation of a 

benefit without the person being given an adequate opportunity to be heard by the decision-

maker. 

(### rationale justifying potential breach) 

 

 

 Notes on Provisions 

 

An Explanatory Note should contain a simple explanation of the purpose and intended 

operation of each clause of the bill. This section should set out the explanations under each 

chapter, part and headings. The explanations of each clause in a bill is important for enhancing 

parliamentary debate on the bill and is of particular significance in the subsequent 

interpretation of individual clauses once the bill has passed into law. 

The explanation of the clauses in a bill should not be limited to a paraphrase or word-for-word 

repetition of it, it should provide a more comprehensive explanation. 

When preparing the explanations of each clause: 
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• Note that care should be taken that any paraphrasing does not change the meaning or 

intent of the legislation; 

• Ensure that explanations of a clause are not inconsistent with the terms of the 

clause itself; 

• Ensure that explanations of a clause are not incomplete or misleading by failing 

to mention or to adequately explain some relevant fact or background. 

 

Consider explaining the aim of the amendments, e.g. whether the amendments: 

• Are for clarification; 

• Are designed to solve a particular problem; 

• Are for the purposes of consistency with other provisions; 

• Will impose greater or lesser obligations on people and organizations. 

Consider explaining any relevant background to the clause, e.g. 

• Whether the particular approach was influenced in the course of consultation 

with a section of the community; 

• Whether the change arises from the recommendation of a report. 

 

Consider whether a proper understanding of the bill requires an explanation of how the bill 

relates to current legislation. When the bill amends, repeals or re-enacts legislation, include a 

table of comparative provisions between clauses of the bill and the corresponding legislation. 

 

 

A. Explanatory Notes for Subordinate Legislation 

 

Like ENs for bills, the Explanatory note on subordinate legislation should also contain sections 

on: 

• Policy objectives and the reasons for them; 

• The achievements of those policy objectives; 
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• Alternative ways of achieving policy objectives (when the initial consultation was 

based on an “open” paper in the kind of a green paper which envisaged non-regulatory 

alternatives to the problem); 

• Estimated cost for government / ministerial implementation; 

• Consistency with fundamental legislative principles; 

• Consultation; 

• Notes on provisions. 

 

The Explanatory note for subordinate legislation (government decree, ministerial order) should 

also contain some specific sections: 

 Authorizing Law 

Subordinate legislation must be based on a head of power set out in the authorizing law and 

should not exceed the scope of authorization of that law or other applicable laws. 

 Consistency with Policy Objectives of Authorizing Law 

The EN requires a brief explanation of how the legislation is consistent with the policy 

objectives of the authorizing law. Consider the objectives of the authorizing law and how the 

legislation is consistent with those objectives. 
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 Chapter 4 Conducting Regulatory and Budgetary Impact 

Assessments  
 

Through Regulatory Impact Assessment (RIA) governments can improve the quality of their 

interventions by ensuring that the impacts, both intended and unintended, of proposed 

legislation and regulations are assessed in advance, and form an input into decision-making. 

Ministries and agencies decisions are therefore based on the best reasonably obtainable 

scientific, technical, economic, and other information. 

When developing a bill or another legal instrument, RIA helps government determine if: 

• The potential benefits to society justify the potential costs of the legal instrument; 

• The proposed action will maximize net benefits to society; 

• The proposed action will be the most cost-effective, including reliance on performance 

objectives to the extent feasible. 

Assessing the Impacts of bills and regulations deals with ex ante assessment of how proposed 

legislation will affect the country’s economy, society, budget and existing laws, international 

agreements, etc.   

The Regulatory Impact Assessment (RIA) system embeds regulatory best practice principles 

in the regulatory development and review process and aims to improve the quality of new 

regulations. 

An improved regulatory environment will lower regulatory compliance costs (red tape), foster 

more robust competition in the economy, and provide confidence to the international 

community (e.g. corporate investors and aid organizations) and the national community (e.g. 

local businesses and investors) to participate and invest in the necessary economic and social 

reform of Mozambique. This will benefit the welfare of the people.  
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B. History 

Poorly designed regulations can be costly to society and an impediment to the growth of an 

economy. The United States was the first country to set up a program to systematically review 

prospective regulations using economic analysis. In 1974 as a result of the oil price increases, 

the United States was faced with high unemployment and inflation, and low growth—a 

situation that gave rise to the term stagflation. Since the traditional macroeconomic tools of 

fiscal and monetary policy appeared to be ineffective when an economy faced simultaneously 

both high unemployment and inflation, the President convened an economic summit of the best 

economists in the country. Out of the summit came the notion that government regulations and 

actions were often inflationary and harmful to job creation.  

The summit participants also proposed that a government agency at the center of government 

(in the Executive Office of the President) be created to monitor any inflationary regulations 

issued by the other ministries of the government. The agency created was named the Council 

on Wage and Price Stability (CWPS). The Office of Management and Budget (also part of the 

Executive Office of the President) issued a requirement that line ministries had to prepare 

inflation impact statements before they could issue new regulations.  

The adoption of regulatory reforms and RIA programs during times of economic stress or 

hardship also occurred in other OECD countries. This phenomenon is no accident as these 

reforms can be a way to jump start an economy toward growth and stability. 

One difference in the problems facing most OECD countries and the developing countries 

involves the desire of those countries to quickly harmonize their laws and regulations with 

those of the most developed ones in order to join the global market. This factor introduces 

additional complications but ones which RIA programs can be designed to solve. At least two 

complications are introduced: lack of time and lack of discretion. However, given the fact that 

a regulation must be issued, a particular part of a RIA, cost-effectiveness analysis, can be very 

useful in reducing regulatory inefficiency and enhancing economic growth. 
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C. Usefulness of RIA 

A RIA is simply a way of gathering and organizing information about the expected impacts 

of a proposed law or regulation and its major feasible alternatives. In its simplest form it can 

be a list in qualitative terms of the expected positive, negative and indeterminate impacts 

of the intended action. In its more sophisticated form a RIA can be a rigorous benefit cost 

analysis, sometimes using a large scale econometric model of the economy, with input from 

economists, engineers, and scientists and other experts.  

The RIA will also detail in quantitative terms the net benefits to society (social benefits minus 

social costs), along with the distributive effects of the intended government action and its 

feasible alternatives. In between these two extremes, a RIA may provide information on certain 

impacts but not others. For example, Austria’s and Iceland’s guidance call for fiscal analyses 

of the impacts of regulations and the United Kingdom’s, a business cost analysis. RIAs are not 

meant to be simple decision formulas whereby you plug in the numbers and get an answer. 

Rather, every country that uses them uses them as one of several factors that go into the final 

decision. Other less empirical factors that may feed into the decision-making include political 

and constitutional considerations, international treaty obligations, and expert opinion.  

If the regulation writers have no discretion to change the regulation in a material way, there is 

little immediate payoff to producing an elaborate RIA. In this case, a simple statement of 

expected favorable and unfavorable effects should be listed. A more complete ex post 

evaluation of the impact could then be done sometime later. However, the requirement of doing 

a RIA should not be completely ignored because it is important to have a standard of expected 

effects against which to judge the results of the ex post evaluation and because it is generally 

easier to change a policy before it is implemented than after it has become entrenched. 

Initially, the RIA system should be applied, at a minimum, to bills (proposed laws), draft 

decree-laws and draft decrees. Other proposed regulations (via other instruments such as 

ministerial decisions, orders, or instructions) may be subject to the RIA system at the discretion 

of Ministry staff. 

 

D. Principles of a High-Quality RIA 

RIAs are helpful because they provide a systematic set of information which decision-makers 

can use to make informed comparisons and choices among alternatives. But RIAs are more 

helpful in their advanced form when they use economic theory to forecast impacts on 
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competition and benefit-cost analysis to inform decision-makers about what alternatives are 

likely to be most cost effective for society. Benefit-cost analysis is also useful in estimating the 

distributive impacts, i.e. who gains and who loses from the regulation.  

A RIA program that contains the most complete information relevant to improving the 

economic well-being of a country’s citizens is benefit-cost analysis.  

Benefit-cost analysis can play an important role in legislative and regulatory policy debates on 

protecting and improving health, safety, and the natural environment. Although formal benefit 

cost analysis should not be viewed as either necessary or sufficient for designing sensible 

public policy, it can provide an exceptionally useful framework for consistently disparate 

information, and in this way, it can greatly improve the process and, hence, the outcomes of 

policy analysis. 

The theoretical basis for BCA rests on the academic field known as “welfare economics” and 

has several basic assumptions: that people can value alternative actions in meaningful ways; 

that these actions can be meaningfully aggregated across individuals in some common unit of 

value such as dollars; and that society should take actions that maximize these values for all its 

members. 

Basically, the following seven aspects are to consider when conducting a RIA: 

1. It is incumbent on governments to attempt to determine, in advance, the potential 

impacts of the actions they plan to take. It is often known what the immediate 

budget impacts would be, but government actions may generate costs to industry, 

raise prices of consumer goods, affect safety on the roads or reduce the supply of 

teachers. Many such impacts cannot be known without careful analysis; 

2. The main purpose of advance assessment is to help choose among alternative 

approaches for meeting policy objectives. The purpose is to minimize budgetary, 

economic and social costs, while still meeting the policy goals; 

3. There are now well-developed methodologies and expertise that can be borrowed 

and adapted by any government wishing to conduct RIA; 

4. RIA need not be expensive. If resources are limited, it is possible to plan modest 

assessments that would nevertheless yield useful, cost-efficient results; 

5. To be useful, RIA should be institutionally linked to decision-making and 

law-drafting; 
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6. RIA is only useful if there is both a political and an administrative commitment to 

take the results of RIA into account in the decision-making process; 

7. RIA provides factual information on the expected outcomes of decisions. 

Decision-makers should take this information into account in addition to other 

considerations which affect government decision-making, such as constitutional 

requirements, political commitments, ideology or international agreements. 

 

There are six principles that governments considering legislative or regulatory actions make 

use of: 

1. Benefit-cost analysis is useful for comparing favorable and unfavorable effects of 

policies; 

2. Decision-makers should not be precluded from considering the economic costs 

and benefits of different policies in the development of regulations. Agencies 

should be allowed to use economic analysis to help set regulatory priorities; 

3. Benefit-cost analysis should be required for all major regulatory decisions. 

However, strict benefit-cost tests should not necessary be binding. Under specific 

circumstances, ministries and agencies could explain why they have selected 

actions for which reliable evidence indicates that expected benefits are 

significantly less than expected costs; 

4. Benefits and costs of proposed policies should be quantified where ever possible. 

Best estimates should be presented along with a description of the uncertainties; 

5. The more external review that regulatory analyses receive, the better they are 

likely to be. A core set of economic assumptions should be used in calculating 

benefits and costs. Key variables include the social discount rate, the value of 

reducing premature death and accidents, and the values associated with other 

improvements in health; 

6. Although benefit-cost analysis should focus primarily on the overall relation 

between benefits and costs, a good analysis will also identify important 

distributional consequences; 
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E. The OECD Checklist for Regulatory Decision-Making 

 

In 1995 the OECD Council recommended the Member countries that they: “take effective 

measures to ensure the quality and transparency of government regulations”. It also listed ten 

questions as a check list that many OECD countries already use and for others to adopt that 

should improve the efficiency and effectiveness of government regulations. The ten questions, 

which are also relevant for developing countries, are: 

 

1. Is the problem correctly defined? 

2. Is government action justified? 

3. Is regulation the best form of government action? 

4. Is there a legal basis for regulation? 

5. What is the appropriate level (or levels) of government for this action? 

6. Do the benefits of regulation justify the costs? 

7. Is the distribution of effects across society transparent? 

8. Is the regulation clear, consistent, comprehensible, and accessible to users? 

9. Did all interested parties have had the opportunity to present their views? 

10. How will compliance be achieved? 

 

F. Who is responsible for what under the RIA system? 

Minister With support from the Legal Division (or area where RIA Team 

is located), responsible for Ministry RIA Pilot including 

implementation and approving key RIA documents  

Legal Division, (or 

where RIA Team is 

located) 

 

 

 

• Leads the development and implementation of the regulatory 

impact system (RIS) across Ministry 

• Provides RIA training to Ministry departments and other 

relevant stakeholders (e.g. Ministry of Justice or Government 

Office staff involved in review of regulatory proposals  
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 • Supports Ministry departments in developing regulatory 

proposals consistent with Government law making, RIA 

system requirements and completing RIA documents. 

Ministry Departments • Implements the RIA system including appropriate internal 

control systems to support compliance with the RIA system 

• Develops regulatory proposals in accordance with 

Government law making and RIA system “best practice” 

requirements 

• Liaises with Legal Division on specific regulatory proposals 

• For each regulatory proposal, completes the documents 

Ministry of Justice 

(Review Committee) 

Reviews Ministry regulatory proposals with attached 

Regulatory Assessment Summary (RAS) before approving for 

Government consideration (when appropriate). 

Government (Review 

Committee) 

[when appropriate] 

Reviews Ministry regulatory proposals with attached 

Regulatory Assessment Summary (RAS) before approving for 

Assembly of the Republic or Prime Minister consideration. 

Other Government 

Ministries/Departments 

Supports Ministry departments in development of RIA 

documents for regulatory proposals, including advice on 

compliance/administrative impacts, cost-benefit analysis and 

consistency/inconsistency with existing regulations. 

Businesses and 

Community  

Supports Ministry departments in development of RIA 

documents for regulatory proposals, including advice on 

compliance impacts, cost-benefit analysis and 

consistency/inconsistency with existing regulations. 

 

 

G. What are the Key Elements in the RIA system? 

Regulatory “Best 

Practice” Principles 

The RIA system is based on best practice principles for regulatory 

development, and makes development effort and results transparent to 

decision makers (e.g. Minister) 

Impact Assessment Impacts on business, community (individuals) and government are 

assessed to minimize unnecessary time and money on compliance and 

administration.   
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Stakeholder 

Consultation 

Consultation with key stakeholders affected by the proposal in business, 

community and government is central to improving the quality of 

regulation. 

Compliance 

Awareness 

Appropriate regulator support to those affected by the regulation 

facilitates improves compliance with requirements and policy outcomes. 

Small Business Lens The RIA system has a special focus on minimizing the regulatory burden 

on small and medium sized enterprises. 

 

 

RIA Documents 

The RIA templates available at the end of this handbook (Annexes 1 and 2) support departments in 

meeting best practice principles during regulatory development and provide transparency in and 

accountability for regulatory outcomes. 

 

 

 Chapter 5 Consultation on the draft legislation 
 

Conducting a preliminary consultation at the stage of policy design has been instrumental in 

helping you draft a legal normative instrument that is consistent with the six key quality 

requirements for good and effective legislation: 

• It is lawful 

• It is enforceable 

• It is simple, clear and accessible 

• It is subsidiary and proportional 

• It is in line with international conventions and treaties Mozambique is a party to, and 

• It is consistent with the legislation at upper level and among departments 

 

Once the final draft of the legal instrument is considered ready, and following its endorsement 

by the relevant authority, it should be submitted, together with the explanatory note and the 

impact assessment documents, to further consultation with the key stakeholders as for the initial 

phase.  
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Consider that, in principle, consultation should occur with affected key stakeholders at all 

stages of the regulatory cycle – the explanatory notes should explain how consultation has 

occurred and if not, why not. 

The groups of persons consulted should be suitably identified (preferably by means of a list). 

Additional information about the consultation process may be required depending on the nature 

and importance of the bill – this might include: 

• The form of consultation; 

• A summary of the views expressed; 

• The resultant impact of the consultative process on the content of the bill; and 

• If no consultation occurred, the reasons for that. 

 

Ideally, a period of no less than 30 days should be allocated to the stakeholders to provide their 

comments. Again, your department should play a proactive role in this phase, in organizing 

whenever possible a series of consultation meetings and consensus building seminars to collect 

the views and opinions of those who are affected by the new legislation but who are not well 

prepared for this exercise (small and medium enterprises, rural communities, disadvantaged 

groups etc.). 

Once this cycle of final consultations is achieved, write a brief statement of the extent to which 

consultation was carried out in relation to the bill or draft regulation. 

This part of the notes should focus on consultation with community stakeholders and 

organizations independent of government. Although it is an important part of the development 

of a bill to consult with government departments and agencies, it is not generally considered 

necessary to refer to government stakeholders in the explanatory notes.  

Consultation issues in relation to government stakeholders should have been comprehensively 

addressed in the preceding submissions to the Council of Ministers (for bills and decree-laws) 

or the relevant ministry (for ministerial regulations). 

 

 

 

Example: 
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The expert panel in its development of the stage one report sought comment from a broad range 

of stakeholders on the following issues ###. The panel also sought comment on ###. 

Stakeholders consulted are listed in appendix ## to the panel’s stage 1 report. The panel’s 

recommendations about ### were informed by stakeholders’ submissions. 

The panel in its stage 2 report further refined its recommendations about the structure of the 

legislation required to implement ### and the specific provisions required in the bills. The 

report was released publicly in ###. 

The government accepted the recommendations of the panel’s stage 1 and stage 2 reports and 

authorized the preparation of a draft bill in accordance with those recommendations to facilitate 

further consultation. 

An exposure draft of the bill was released for targeted public consultation in ### together with 

an exposure draft of the ###. Stakeholders were invited to provide comment. Briefings were 

also provided to key stakeholders to receive verbal feedback and to facilitate more informed 

written feedback. 
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Annex 1: IMPACT ASSESSMENT (IA) NOTE FOR DRAFT 

LEGISLATION 
 
 
Stage of Completion 

Preliminary Stage ☐ Date submitted to Ministry of Justice for review and advice

  

Consultation Stage ☐ Date finalized for 30-day consultation

  

Final Stage ☐ Date submitted to Ministry of Justice for opinion

  

Final Stage ☐ Date finalized for publication

  

 

1. CONTACT INFORMATION 

Ministry/Authority: 

Department/Division: 

Contact officer: 

Telephone: 

Email: 

 
2. SUMMARY INFORMATION 

2.1 Details of Legislative Proposal 

 

Title of Legislative Proposal 

Type of Legislation  ...............................................  ☐ New ☐ Amending 

 

Key Dates for Completion of Legislation 

(Guidance - provide all key dates such as consultation, approvals, submission to Ministry of 

Justice, Government Ministers meeting, Assembly of the Republic session etc.) 

1. 

2. 

3. 

n. 

 

 
2.2 Related Legislation 

(Guidance - list existing legislation and international obligations that are related to the proposal) 

 

 

Is this legislation consistent with relevant legislation of the same or higher level: ☐ Yes ☐ No 

 

2.3 Likely Impact of Legislation on Business (from assessment at Section 7): 

☐ Significant  ☐ Minor   ☐ None 
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2.4 Likely Impact of Legislation on Government Budget: 

☐ Significant  ☐ Minor  ☐ None 

☐ Increase State revenue ☐ Reduce budgetary costs  ☐ Increase budgetary costs 

2.5 Likely Gender impact 

(Guidance - provide details of problem, its significance and the risks that arise from the problem, 

and list the evidence that the problem and risks exist) 

 

Is the draft law/regulation expected to impact fairly and equally on men and women? 

 

How the draft law/regulation is expected to improve the rights of women (and girls) in the 

community? 

 

 

 
3. OUTLINE OF DRAFT LEGISLATION 

3.1 Purpose 

(Guidance - provide details of problem, its significance and the risks that arise from the problem, 

and list the evidence that the problem and risks exist) 

 

 

 

3.2 Objective 

(Guidance - provide details of policy objective including how these objectives relate to the policy 

objectives of the Government) 

 

 

 

3.3 Legislative Proposal 

(Guidance - describe the aspects of the legislative proposal, and why the proposal is preferred 

over other options e.g. greatest net benefit, suitability to Mozambique circumstances etc.) 

 

Description / Key Requirements: 

 

 

 

Reasons for Preference: 

 

 

 

 

4. EXPECTED IMPACTS 

4.1 Expected Impacts on Mozambique and Community 

(Guidance - consider all likely impacts from the legislative proposal e.g. economic, 

environmental, employment, social, health and safety, and the relative size of each impact) 

 

Positive Impacts: 

 

 

 

Negative Impacts: 
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4.2 Expected Impacts on – Business 

(Guidance – consider all likely impacts from the proposal on different types, groups and sizes of 

businesses and the relative size of each impact) 

 

Positive Impacts: 

 

 

 

Negative Impacts: 

 

 

 

 

4.3 Likely Effect on Compliance Requirements and Costs 

(Guidance – list what businesses are being asked to do to comply with the proposal, and average 

cost per firm – initially and each year. Examples of compliance costs include: obtaining 

permission, undertaking training, recordkeeping, purchasing and notifying the 

public/government) 

 

 

 

4.4 Expected Impacts on Government 

(Guidance – consider the likely impacts of the legislative proposal at different levels of 

government, e.g. central/provincial/municipal/local, and the relative size of each impact) 

 

Positive Impacts: 

 

 

 

Negative Impacts: 

 

 

 

4.5 Likely Effect on Administrative Requirements and Costs 

 

(Guidance: List what government is being asked to do to administer and enforce the proposal 

and total expected cost – initially and each year. Examples of administrative costs include: 

enforcement, additional staff and support costs, approving permission, undertaking training, 

recordkeeping, or notifying the public/businesses) 

 

 

 

 

 

 

 



 

 

 

76 

 

 

 
5. RESEARCH 

5.1 Options (to be) Examined 

(Guidance - list at least 3 options that are to be 

examined, including a non-legislative option) 

5.2 Results of Examination 

(Guidance - explain the likely effects of each 

option) 

Other countries: 

 

 

Non-regulatory: 

 

 

Regulatory: 

 

 

 

 

 

 

6. CONSULTATION 

6.1 Stakeholders (to be) Consulted 

(Guidance - list the stakeholders (to be) 

consulted during the development of the draft 

legislation) 

6.2 Results of Consultation  

(Guidance - provide the views/feedback from 

the stakeholders consulted) 

Business: 

 

 

Community: 

 

 

Government: 

 

 

 

 

 

7. SIGNIFICANCE 

Guidance: Significance is the consideration of the legislation proposal against key criteria to 

determine the level of analysis and consultation required.   

Indicators of significance are as described below:  

Business sectors that will possibly be impacted and the expected number of businesses that will 

possibly be impacted; 

The impact of the draft legislation on competition and in cases that are likely to restrict 

competition, an explanation of why; 

The impact of the draft legislation on international obligations, and where relevant, a clear 

indication of which obligations and whether the legislation meets the international obligations; 

The level of analysis and consultation required as indicated below: 

 

• The number of impacted business sectors; 

• The total number of businesses impacted; 
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• The cost impact on businesses; 

• The degree of change to the existing way of doing business; 

• Possible disagreement about the legislative among the stakeholders impacted. 

 

If any of the indicators above are significant, then the proposed legislation will be considered 

significant and require more in-depth analysis and extensive consultation on the options or 

ways for solving the problems, which is to be provided as an attachment to the Impact 

Assessment Note for the draft legislation.   

 

7.1 Likely Businesses Impacted 

 

Industry Sectors Impacted: ....................................................................................................  

 

# of Businesses: 

 

7.2 Competition Impacts 

Proposal will restrict competition in Mozambique:  ☐ Yes   ☐ No 

 

If yes, please explain how and why: ......................................................................................  

 

7.3 International Obligations 

Legislation required to meet International Obligations: ☐ Yes   ☐ No 

 

  If yes, which obligations: 

   ☐ WTO       ☐ SADC     ☐ AGOA/GSP7    ☐ Other (specify)  ........................................  

     

 

  If yes, does the legislative proposal comply with International Obligations:  ☐ Yes   ☐ No 

 

            If no, please explain: ..................................................................................................  

 

(Guidance - for further information on the requirements of international obligations, contact the 

Foreign Trade Policy Department, Ministry of Industry and Commerce) 

 

 

7.4 Level of Analysis and Consultation Required (during development of proposal) 

Indicators of Significance 

 

Minor Significant 

Number of industry sectors impacted 

(Guidance - significant is most/all sectors are impacted) 
☐ ☐ 

Total number of businesses impacted 

(Guidance - significant is more than 30% of businesses in a sector or 

20% of all businesses impacted) 

☐ ☐ 

Cost impact on each business (on average) 

(Guidance - significant is more than USD 500.- per business per 

annum) 

☐ ☐ 

Degree of change to the existing way of doing business ☐ ☐ 

                                                 
7 African Growth and Opportunity Act (AGOA) and the Generalized System of Preferences (GSP) 
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(Guidance - significant is major change to business operations) 

Disagreement about legislation proposal by stakeholders impacted 

(Guidance - significant is little/no agreement between stakeholders) 
☐ ☐ 

Generally, if one of the indicators is significant, then the regulatory proposal is deemed 

significant, which requires the completion of in-depth analysis and extensive stakeholder 

consultation on each regulatory option.  

 

8. COMPLIANCE SUPPORT AND REVIEW 

8.1 Support to Business in Complying  

(Guidance - list how government will support businesses, particularly SMEs, comply with the 

requirements set out in the legislative proposal) 

 

 

 

8.2 Post Implementation Review  

(Guidance - state when a review of the legislation proposal should be conducted after 

implementation, by who, and list the objectives and particular areas for review) 

 

 

 

9. APPROVAL 

 

IA NOTE (PRELIMINARY/CONSULTATION STAGE) 

1. ☐ IA Note approved for submission to the Ministry of Justice (MOJ) or local 

authority for review and advice (where required); or 

2. ☐ IA Note endorsed (Consultation Stage) for 30-day consultation 

 

 

 

 …………………………….     …………………….. 

HEAD [name], DRAFTING task force   DATE 
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IA NOTE (FINAL STAGE) 

 

#  Yes/No 

1. Have all impacts been assessed (including economic, competition, 

international agreement, social and environmental impacts)? 

 

2. Have the compliance cost for business (including e.g. time, staff, training 

costs, expert advice and equipment) been considered? 

 

3. Have the views of impacted stakeholders (business, government, community) 

been sought on policy options, including proposed legislative requirements? 

 

4. Is the legislation consistent with other relevant legislation of the same or 

higher level, including international obligations? 

 

5. Has the detailed government budget impact statement been completed?  

6. Where the proposal is found to have a significant impact, has in-depth analysis 

and extensive stakeholder consultation on each regulatory option been 

completed and attached? 

 

If answer NO, please explain: 

 

 

 

 

 

…………………………….     …………………….. 

HEAD [name], DRAFTING task force    DATE 

 

Either 

1. ☐ IA Note (Final Stage) approved for submission to Ministry of Justice for opinion 

or 

2. ☐ IA Note (Final Stage) approved with comment of Ministry of Justice for 

publication 

 

 

 

 

 …………………………….     …………………….. 

HEAD OF AUTHORITY [name]    DATE  
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Annex 2: DETAILED GOVERNMENT BUDGET IMPACT 

STATEMENT 
 
 
For the proposed legislation, provide estimates of the impact on the government budget for 

each level of government (central, provincial, municipal, local) by completing the following 

tables, unless no budgetary impact. 

 

Impact on Government Budget 

☐ Significant   ☐ Minor   ☐ None 

 

Level of government: ................................................  

 

Overview of Responsible Areas in Government 

 

 

 

Revenues (Inflows) 

Reasons for Revenues (Inflows) from Proposal 

 

 

 

# Source of Inflow Details Initially 

USD/MZN 

Annually 

USD/MZN 

     

     

     

 

Expenses (Outflows) 

Reasons for Expenses (Outflows) from Proposal 

 

 

 

# Regulatory 

Responsibility 

Resource Requirements Initially 

USD/MZN 

Annually 

USD/MZN 

     

     

     

 

 

☐ This is a reasonable estimate of the costs to implement the legislation 
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